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In the Matter of

Merger of Qwest Communications
International Inc. and
U S WEST, Inc.

Before the
Federal Communications Commission

Washington, D.C. 20554

COMMENTS OF
ALLEGIANCE TELECOM, INC.

Allegiance Telecom, Inc. ("Allegiance"), by its attorneys, hereby submits its comments

in response to the Public Notice released on October 19, 1999 (DA 99-2228) in the above-

captioned proceeding. The Public Notice invites interested parties to comment on issues raised

by the divestiture plan that Qwest Communications International Inc. ("Qwest") and U S WEST,

Inc. ("U S WEST") propose to implement in order to comply with section 271 of the

Communications Act of 1934, as amended ("Act"), if the Commission approves the merger of

these companies.

In these comments, Allegiance recommends that the Commission require Qwest to

provide supplemental information regarding discrete issues, including the specific types of traffic

that Qwest plans to carry over its interLATA network within the U S WEST service territory

after obtaining merger approval. In addition, to ensure compliance with any divestiture plan

approved by the Commission, Qwest should be required to retain an independent, third-party

auditor, similar to that utilized by SBC/Ameritech for collocation, to review Qwest's compliance

with that plan and certify to the Commission before any merger is consummated that Qwest has

fulfilled the plan's requirements.
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Comments of Allegiance Telecom, Inc.
CC Docket No. 99-272

October 26, 1999

I. THE COMMISSION SHOULD REQUIRE QWEST TO SUBMIT
ADDITIONAL INFORMATION REGARDING SPECIFIC IN-REGION
INTERLATA USES OF THE QWEST BACKBONE NETWORK

Ensuring ongoing compliance with section 271 is among the most critical issues before

the Commission in reviewing the proposed merger between Qwest and US WEST. As

discussed below, there are three areas for which Qwest needs to provide supplemental

information in order for the Commission to decide whether Qwest's compliance plan satisfies

section 271.

1. In-Region, InterLATA Uses Of The Owest Network Post Merger. Qwest's existing

fiber optic network traverses the US WEST territory, and as the divestiture plan shows, Qwest

presently provides numerous interLATA services over its network. In its divestiture plan, Qwest

notes that it "does not plan to sell its existing fiber optic transmission plant."l Qwest, however,

does not specify the particular types of interLATA traffic and services that Qwest plans to

continue to carry over its network in US WEST's region after the merger has closed. Until such

time as Qwest provides this additional information, the Commission will lack adequate record

evidence to determine whether the proposed post-merger in-region activities of Qwest and U S

WEST will comply with section 271.

2. Switch Port Divestiture. Qwest states that, as part of the proposed Divestiture Plan,

the Buyer of Qwest' sin-region, interLATA services "may contract for the ability to lease ports

on Qwest data switches.,,2 Qwest notes that the "lease of a switch port is not the provision of

Qwest Planfor Divestiture ofInterLATA Business in the US WEST Region, 1
("Divestiture Plan").

2 Id at 7.
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'telecommunications,' let alone interLATA services.,,3 Allegiance agrees with this view, but

there appears to be some ambiguity concerning whether, and to what extent, Qwest plans to

provide transport in conjunction with the lease of its switch ports to Buyer.

In describing its proposal to lease ports on its switches, Qwest notes that it "would permit

Buyer to collocate at its data switch premises and connect non-Qwest interexchange transmission

to the Buyer-leased portS.,,4 Further, Qwest states that "Qwest-prohibited services would be

transmitted by Buyer over Buyer's own interLATA circuits.,,5 It may be that Qwest intends this

statement to mean that Qwest will not provide any interLATA service that originates or

terminates at a leased port. It may also be that in Qwest's view, there are interLATA services

that it will be permitted to offer in conjunction with its lease of a switch port to Buyer.

In Allegiance's view, Qwest, consistent with section 271, may originate or terminate any

telecommunications traffic on the line side of its data switches, so long as the line side "loop"

does not cross a LATA boundary. On the trunk side, Qwest similarly may not transport traffic

across LATA boundaries. Qwest should specify whether, in cases where it leases switch ports to

Buyer, it plans to provide any transmission services or facilities to Buyer on the trunk side of the

port. Without elaboration from Qwest regarding the exact nature of these services, there is no

way to determine whether the proposed offering will comply with section 271.

3

4

5

Id.

ld.

ld.
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3. In-Region, InterLATA Internet And Information Services. As a general matter, BOCs

may not provide in-region, interLATA information or telecommunications services until such

time as they receive section 271 approval. The Commission has determined this prohibition bars

a BOC from furnishing, absent section 271 approval, "an information service that incorporates as

a necessary, bundled element an interLATA telecommunications component, provided to the

customer for a single charge.,,6 Further, beyond this basic determination, Qwest notes that "a

number of proceedings now before the Commission raise questions about whether, and to what

extent, Internet-related information services offerings constitute interLATA service offerings.,,7

Qwest properly recognizes "[i]n the context of certain Internet-related offerings, the line

separating information services from telecommunications services is not entirely clear.,,8 The

Divestiture Plan, however, fails to identify the "Internet-related" or other information services

that Qwest currently provides within US WEST's region that could be viewed as interLATA

offerings. Moreover, by characterizing the pending FCC proceedings as "generic to the entire

industry," Qwest appears to imply that the Commission may and should approve the proposed

merger without resolving whether specific services that Qwest provides and will provide post-

merger contravene section 271. We disagree.

If the Commission were to adopt a section 271 compliance plan as part of an order

approving the proposed merger, its decision could be viewed as sanctioning Qwest's continued

Implementation ofthe Non-Accounting Safeguards ofSections 271 and 272 of the
Communications Act of1934, as amended, First Report and Order and Further Notice of
Proposed Rulemaking, 11 FCC Rcd 21905, ~ 115 (1996).

7

8

Divestiture Plan at 16.

Id

4
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provision of any "Internet-related" or other information service not subject to divestiture. Qwest

could eliminate this problem by ceasing to provide any such questionable services prior to

closing through a transfer to Buyer. Alternatively, however, to preserve ongoing section 271

compliance, the Commission should affirmatively resolve any ambiguity surrounding Qwest's

provision of interLATA information services before the merger closes, rather than relying on

post-merger enforcement actions by competitors seeking to bring Qwest into compliance with

section 271.

II. THE COMMISSION SHOULD REQUIRE QWEST TO RETAIN AN
INDEPENDENT THIRD-PARTY TO CERTIFY QWEST'S
COMPLIANCE WITH SECTION 271 PRIOR TO THE CLOSING OF
THE PROPOSED MERGER

The stated purpose of the Divestiture Plan is to demonstrate how Qwest will "discontinue

providing interLATA services in the US WEST region, and assign all existing service

obligations to one or more independent interexchange carriers.,,9 In approving any proposed

merger between Qwest and US WEST, the Commission would need to adopt a divestiture plan

to ensure that Qwest is in compliance with section 271 before the merger is consummated. To

demonstrate its commitment to section 271 and to resolve existing ambiguities, Qwest should

volunteer to retain an independent, third-party auditor to evaluate Qwest's divestiture efforts and

ensure both section 271 compliance prior to closing as well as ongoing section 271 compliance

after closing.

9 Id at 1.

5
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The Commission recently approved a similar audit procedure in connection with its

review of the SBC/Ameritech merger. 10 Specifically, SBC/Ameritech committed to hire an

independent, third-party auditor, or auditors, acceptable to the Chief of the Common Carrier

Bureau. 11 The auditor is responsible for reviewing SBC/Ameritech's compliance with the

Commission's collocation rules and issuing an attestation report resulting in a positive opinion

(with exceptions noted) regarding whether the terms and conditions of SBC/Ameritech' s

collocation offerings comply with Commission rules. 12 Allegiance recommends that the

Commission similarly require an auditor to review and certify, by affidavit or similar formal

statement, Qwest's compliance with any Commission-approved divestiture plan.

In contrast to the SBC/Ameritech audit condition, the auditor's report on Qwest's section

271 compliance should be submitted to the Commission prior to the merger's closing, rather than

subsequent to closing. 13 Indeed, until such time as the independent, third-party auditor formally

certifies Qwest's compliance with the Commission-approved divestiture plan, the Commission

should not permit the merger to close. Section 271 compliance is fundamental to competition,

and the Commission must ensure that QwestlU S WEST will comply fully with section 271

before the merger is consummated. By agreeing to hire such an independent auditor, Qwest

In re Applications ofAmeritech Corp., Transferor, and SBC Communications, Inc.,
Transferee, for Consent to Transfer ofControl ofCorporations Holding Commission Licenses
and Lines Pursuant to Sections 214 and 310(d) of the Communications Act and Parts 5,22,24,
25, 63,90,95 and 101 of the Commission's Rules, Memorandum Opinion and Order, CC Docket
No. 98-141, FCC 99-279, ~ 387 (Oct. 8, 1999) ("SBC/Ameritech Order").

11

12

13

ld. at Appendix C ~ 39.

Id.

Id. at Appendix C, ~~ 40-41.
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would demonstrate to the Commission and to competitors that it takes its section 271 obligations

seriously and will comply with those statutory requirements.

III. CONCLUSION

For the reasons set forth above, the Commission should require Qwest to take the steps

outlined in these comments in order to clarify how it will divest in-region, interLATA services to

comply with section 271 of the Act prior to considering any proposed merger by Qwest and U S

WEST. In addition, Qwest should commit to retain an independent, third-party auditor to certify

compliance with section 271 prior to the closing of the proposed merger.

Respectfully submitted,

Robert W. McCausland
Vice President, Regulatory and

Interconnection
Allegiance Telecom, Inc.
1900 Stemmons Freeway, Suite 3026
Dallas, TX 75207
(214) 261-8730

Dated: October 26, 1999

A~:U f\~~~~ ~__
A. Richard Metzger,~
Michael B. Hazzard
Lawler, Metzger & Milkman, LLC
1909 K Street, N.W., Suite 820
Washington, D.C. 20006
(202) 777-7700

Counsel for Allegiance Telecom, Inc.

7

- . ._.._ ----_._--_ ..-.-00-_0 - _



CERTIFICATE OF SERVICE

I, Michael B. Hazzard, do hereby certify that on this day of October 26, 1999, I caused a

copy of the foregoing Comments of Allegiance Telecom, Inc. to be served by messenger and

first-class mail, postage prepaid, upon each of the parties on the attached service list.

* By Messenger



*Magalie Roman Salas
(Original & 4 copies)
Secretary
Federal Communications Commission
445 lih Street, SW
Room TW-B-204
Washington, DC 20554

*International Transcription Service
445 lih Street, SW
CY-B402
Washington, DC 20554

*Janice Myles
Policy and Program Planning Division
Common Carrier Bureau
445 lih Street, SW
Room 5-C-327
Washington, DC 20554

1. Carl Wilson
Lisa B. Smoth
MCI WorldCom, Inc.
1801 Pennsylvania Avenue
Washington, DC 20006

Mark Rosenblum
Ray Hoffinger
Aryeh S. Freidman
AT&T
295 N. Maple Avenue
Basking Ridge, NJ 07920

Thomas M. Koutsky
Jason Oxman
Covad Communications Company

600 14th Street, NW
Suite 750
Washington, DC 20005

SERVICE LIST

Clay Deanhardt
Covad Communications Company
2330 Central Expressway
Building B
Santa Clara, CA 05050

1. Richard Smith
Craft Fridkin & Rhyne
1100 One Main Plaza
4435 Main Street
Kansas City, MO 64111

Peter Froning, Executive Director
New Mexico Rural Dev. Response Council
Alvarado Square
Mail Stop 0402
Albuquerque, NM 87158

John W. Mooty
Gray Plant Mooty Mooty & Bennett
(Attorneys for US WEST Retiree Assoc.)
3400 City Center
33 South Sixth Street
Minneapolis, MN 55402

Drake S. Tempest
Genevieve Morelli
Qwest Communications International, Inc.
555 1i h Street
Denver. CO 80202

Peter A. Rohrbach
Mace J. Rosenstein
Hogan & Hartson LLP
555 13th Street, NW
Washington, DC 20004

Michael G. Jones
Willkie Farr & Gallagher
(Attorneys for McLeod USA
Telecommunications Services)
1155 21 st Street, NW
Suite 600
Washington, DC 20036



R. Gerald Salemme
Daniel Gonzalez
Aline Miller
NEXTLINK
1730 Rhode Island Avenue, NW
Suite 1000
Washington, DC 20036

Brian D. Thomas
Gary Yaqunito
GST Telecommunications, Inc.
4001 Main Street
Vancouver, WA 98663

Kath Thomas
Advanced Telecom Group, Inc.
100 Stony Point Road
Suite 130
Santa Roas CA 95401

Victoria T. Auguilar
First World Communications, Inc.
8390 E. Crescent Parkway
Suite 300
Greenwood Village, CO 80111

Gary Slaiman
Kristine Dervy
Swidler Berlin Shereff & Friedman
(Attorneys for Ensure Responsible Billing)
3000 K Street, NW
Suite 300
Washington, DC 20007

Daniel M. Waggoner
Gregory J. Kopta
Robert S. Tanner
Davis Wright Tremaine
(Attorneys for Nextlink, ATGI, GST and
Firstworld)
1500 K Street, NW
Suite 450
Washington, DC 20005

James R. Scheltema
Blumenfeld & Cohen
(Attorneys for Rhythms Netconnections,
Inc.)
1625 Massachusetts Avenue, NW
Suite 300
Washington, DC 20036

Jeffery Blumenfeld
Chief Legal Office - General Counsel
5933 S. Revere Parkway
Englewood, CO 80112

Richard S. Becker
James S. Finerfrock
Richard S. Becker & Associates
(Attorneys for TSR Wireless LLC)
1915 Eye Street
Suite 800
Washington, DC 20006

Mark D. Roellig
Daniel L. Poole
Sharon 1. Devine
US West, Inc.
1801 California Street
Denver, CO 80202

Kathryn A. Zachem
Carolyn W. Groves
Wilkinson Barker Knauer, LLP
2300 N Street, NW
Suite 700
Washington, DC 20037

William T. Lake
Wilmer Cutler & Pickering
2445 M Street, NW
Washington, DC 20037


